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Dear Madam 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): EFH SMITH (“complainant”) v MB TECHNOLOGIES 

PENSION FUND (“first respondent”) AND LIBERTY GROUP LIMITED (“second 

respondent”)  

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns withholding of pension fund benefits in terms 

of section 37D of the Act. 

 

 1.2 The complaint was received by this Tribunal on 6 July 2012. A letter 

acknowledging receipt thereof was sent to the complainant on            

18 July 2012. On the same date, letters were sent to the respondents 

informing them about the complaint and giving them until                     

20 August 2012 to submit their responses. A response was received 

from the second respondent on 15 August 2012 and a copy thereof 

was forwarded to the complainant on 3 September 2012. No further 

submissions were received from the parties. 
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1.3 Having considered the submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in the matter. As the 

background facts are known to the parties, they will be repeated only to 

the extent that they are pertinent to the issues raised herein. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant was employed by Tarsus Technologies (PTY) LTD 

(“the employer”) from 1 March 2000 until 28 June 2010 when she was 

dismissed from her employment. By virtue of her employment, she 

became a member of the first respondent. The second respondent is 

the first respondent’s administrator and herein acts in its capacity as 

such. The complainant was dismissed from her employment due to 

allegations of fraud and theft. As a result thereof, the complainant 

ceased to be a member of the first respondent.  

 

 2.2 Upon her exit from the first respondent, she became entitled to a 

withdrawal benefit in terms of the first respondent’s rules. Her 

withdrawal benefit amounted to R250 761.86 as at 6 June 2012. The 

complainant did not admit liability in writing. Meanwhile, the employer 

instructed the first respondent to withhold any withdrawal benefits due 

to the complainant pending the determination of her liability. To date, 

the complainant has not been paid her withdrawal benefit. This now 

forms the substance of the present complaint. 

 

[3] COMPLAINT 

 

 3.1 The complainant submits that she was employed as a Senior Credit 

Controller and later appointed as a Credit Manager. She was a 

member of the first respondent and monthly contributions were 

deducted from her salary. She was dismissed from her employment 
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and requested her pension fund to be paid out. However, she was 

advised that her pension fund cannot be paid out. She is dissatisfied 

that her withdrawal benefit is yet to be paid by the respondents due to 

allegations of theft and fraud. She submits that she did not admit 

liability in respect of any claim or damage against the employer. 

Furthermore, there is no judgement obtained against her. 

 

 3.2 She requests this Tribunal to order the first respondent to order the 

first respondent to pay out her pension fund.  

 

[4] RESPONSE 

 

4.1 The second respondent confirmed the background facts as 

summarised above. It submits that it is yet to pay the complainant her 

withdrawal benefit due to pending criminal case against her. The 

criminal case against the complainant is under investigation at the 

Johannesburg Commercial Crime Unit. The Asset Forfeiture Unit will 

also address recovery and is currently busy with a financial 

investigation into the complainant’s finances, as the loss was 

quantified at more than the value of the complainant’s fund value. It 

furnished this Tribunal with a copy of the summons served on the 

complainant. According to the summons served on the complainant, 

the employer is claiming an amount of R1 271 389.46. 

 

 

 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 This Tribunal must determine whether the first respondent properly 

withheld the complainant’s benefit in terms of section 37D(1)(b)(ii) of 

the Act. The complainant submitted that she did not admit liability in 
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respect of any claim or damage against the employer. The respondents 

submitted that the complainant was dismissed for theft and fraud.  

 

5.2 Generally, pension benefits are not reducible or executable except for 

the specific instances outlined in sections 37A and 37D of the Act. The 

relevant section of the Act to this complaint is section 37D(1)(b), 

specifically sub-section (ii) thereof. It reads as follows: 

             

                 “37D(1) A registered fund may- 

 

(a) … 

 

(b) deduct any amount due by a member to his employer on the date of 

his retirement or on which he ceases to be a member of the fund, in 

respect of-                                   

 

(i) … 

 

(ii) compensation (including any legal costs recoverable from the 

member in a matter contemplated in subparagraph (bb)) in 

respect of any damage caused to the employer by reason of 

any theft, dishonesty, fraud or misconduct by the member, and 

in respect of which – 

 

(aa) the member has in writing admitted liability to the 

employer; or 

 

(bb) judgement has been obtained against the member in 

any court, including a magistrate’s court,  

 

from any benefit payable in respect of the member or a 

beneficiary in terms of the rules of the fund, and pay such 

amount to the employer concerned;”  

 

5.3 A registered pension fund organisation is, notwithstanding the general 

provisions of section 37A, empowered by the Act to deduct from any 

benefit due to a member, an amount representing the damages 
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sustained by her employer by reason of her dishonesty, theft, fraud or 

misconduct. However, the member concerned must have admitted 

liability to the employer or a judgment should have been obtained 

against him in a court of law (see Section 37D(1)). 

 

5.4 In the present matter, the complainant has neither admitted liability to 

the employer, nor has any judgment been obtained against her in a 

court of law. It thus needs to be determined whether or not withholding  

her benefits is nevertheless lawful. 

 

5.5 The object of section 37D(1)(b) is to protect an employer’s right to 

pursue the recovery of money misappropriated by its employees (see 

Twigg v Orion Money Purchase Pension Fund (1) [2001] 12 BPLR 

2870 (PFA) at para 21, Charlton v Tongaat-Hulett Pension Fund [2006] 

2 BPLR 94 (D) at 97I-98B). Maya JA in Highveld Steel and Vanadium 

Corporation Ltd v Oosthuizen (103/2008) [2008] ZASCA 164 

(“Highveld”), held that the provisions of section 37D(1)(b) should be 

interpreted to include the fund’s power to withhold any benefits due to a 

member to ensure the enforcement of an award which may be made in 

favour of the employer. 

 

 5.6 For fear of dissipation of benefits prior to obtaining a judgment of a 

court of law determining the complainant’s liability to the third 

respondent, section 37D(1)(b) must be interpreted to include the first 

respondent’s power to withhold the complainant’s withdrawal benefits 

pending the determination of her liability. Therefore, the employer was 

within its rights to instruct the first respondent to withhold the benefits. 

 5.7 The complainant states that her benefits have been withheld 

unreasonably as she is yet to admit any liability. The present complaint 

was lodged two years after the complainant’s dismissal. It is now 28 

months since her dismissal and the civil case has not yet been 

finalised. In Sayed-Essop v Non-Ferrous Metal Works Pension Fund 

and Another [2000] 9 BPLR 1051 (PFA), it was held that where the 
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delay in the prosecution of the member is not due to the fund’s or 

employer’s fault, the withholding of benefits for two years was not 

unreasonable. A civil case has been lodged with the South Gauteng 

High Court under case number 31847/12. Thus, the delay in the matter 

against the complainant has not been occasioned by the respondent’s 

fault. The complainant’s benefits have therefore, not been 

unreasonably withheld. 

 

 5.8 It appears that an amount of R1 271 389.46 plus interest is owed by 

the complainant to the employer. In Anstey v Pegasus III Provident 

Fund and Others [2000] 2 BPLR 119 (PFA) it was held that where the 

amount owed was significantly less than the benefit due, withholding 

the benefit any further would be unreasonable. The withdrawal benefit 

due to the complainant is R250 761.86 before tax. It is not within this 

Tribunal’s competence to decide which amount was probably 

misappropriated. Only the trial court may make findings on this. As a 

finding in this regard has not yet been made, the benefit should remain 

withheld. The first respondent’s conduct in withholding the 

complainant’s benefit is lawful. 

 

[6] ORDER 

 

 1. The complaint is dismissed. 

 

 

 

 

DATED AT JOHANNESBURG ON THIS 15TH DAY OF NOVEMBER 2012 

 

 

 

_____________________________________ 

MA LUKHAIMANE 
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DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

Section 30M filing: High Court  

Complainant Represented 


